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the lessor is an individual, a letter in-
corporating a Notice of Termination
and a Release Clause will be sent. The
letter will substantially follow the
form shown in Figure 11–16 in ER 405–
1–12. Distribution of releases will be ac-
complished in the same manner as set
forth in § 644.460.

(b) Qualified Release. In case the les-
sor declines to sign an unqualified re-
lease, he should be requested to exe-
cute an appropriate release subject to
exceptions. The exceptions may be enu-
merated on the reverse side of the
form.

§ 644.459 Preparation of supplemental
agreements effecting settlement.

The terms of settlement in lieu of
restoration, negotiated with the lessor,
will be embodied in a supplemental
agreement to the lease, antedating ter-
mination, substantially in accordance
with ENG Form 341, Supplemental
Agreement Transferring Improvements
to Lessor. Supplemental agreements
may be used to effect restoration set-
tlements of obligations incurred under
permits, trespass right agreements,
and other unnumbered contracts for
the temporary use of land. Restoration
settlements may also be effected even
though the premises were occupied
rent free and without formal contract,
provided use of the premises was au-
thorized properly by the Government
(Decision of the Comptroller General
B–63340, February 1947). Care should be
exercised in determining the existence
and extent of the legal obligation of
the Government to restore. Payment
will not be made for doubtful items; in-
stead, the other party to the agree-
ment will be advised of his right to
submit a claim. On the other hand,
every effort will be made to agree upon
a reasonable settlement as to items for
which the Government is legally re-
sponsible.

§ 644.460 Supplemental agreement as-
sembly.

(a) Composition. Supplemental agree-
ment assembly, covering agreement for
settlement in lieu of restoration, will
be composed of the following:

(1) Completed Notice of Termination.
(2) ENG Form 340 (Supplemental

Agreement Accepting Proposed Res-

toration) or ENG Form 341 (Supple-
mental Agreement Transferring Im-
provements to Lessor).

(3) Lessor’s notice requiring restora-
tion, unless the lessor has signified
that restoration is not required.

(4) Joint terminal survey and condi-
tion report.

(5) ENG Form 1440–R, or 1440A–R and
1440B–R.

(6) Estimated cost of restoration of
leased personal property if not other-
wise included.

(7) Statement of cost of any restora-
tion actually performed by the Govern-
ment.

(b) Distribution. An executed copy of
the assembly will be retained by the
DE. An executed copy of the supple-
mental agreement will be furnished the
lessor. Conformed copies will be trans-
mitted to the major command, the in-
stallation commander and, when mone-
tary consideration is involved, to the
appropriate finance and accounting of-
fice.

§ 644.461 Payment for restoration or
settlement in lieu of restoration.

Voucher forms, appropriate to the
circumstances, will be used in making
payment of the settlement. Reference
should be made on the voucher to the
lease and supplemental agreement. The
cost of restoration work performed di-
rectly by the Government, or by con-
tract, or compensation in any settle-
ment agreement in lieu of restoration,
will be paid from funds available for
the payment of rental. The limitations
of section 322 of the Economy Act of
1932, as amended (40 U.S.C. 278a and b),
on the expenditure of funds for the al-
teration, improvement, or repair of
leased premises to 25 percent of rent
for the first year, are not applicable to
costs of performing restoration work
pursuant to obligations of the lease nor
for payments of settlements in lieu
thereof (20 Comp. Gen. 105).

§ 644.462 Performance of restoration
work by district engineer—exten-
sion of time.

Where the lessor will not accept a
cash settlement in lieu of restoration,
or desires the work to be done by the
Government, the restoration will be
performed, without delay, directly or
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by contract, within the limitations
outlined in this Subpart. Any contract
entered into for such work should pro-
vide for required restoration work to
be performed on or before the deter-
mined effective date of termination of
the lease. A complete record of the
items of work performed and the costs
thereof will be kept. If the lessor, prior
to commencement of the work, is not
agreeable to executing ENG Form 340,
DA Supplemental Agreement Accept-
ing Proposed Restoration, efforts will
be made, upon completion of the work,
to obtain a release on ENG Forms 232–
R, or 231, or on ENG Form 341 in the
event of a cash settlement for that part
of the restoration not performed.
Where the Government is obligated to
perform restoration and remove im-
provements, and it cannot be accom-
plished by the Government prior to the
effective date of termination, a supple-
mental agreement will be prepared,
antedating the effective date of termi-
nation, for such periods as may be re-
quired to effect restoration and to re-
move improvements, if the lessor is un-
willing to terminate the lease and rent-
al thereunder, with the reservation
that the Government will have a right
upon the premises for the purpose of
performing restoration, conducting
sales of improvements thereon, or
doing similar acts related to restora-
tion.

§ 644.463 Termination and settlement
of leasehold condemnation pro-
ceedings.

(a) Leasehold Condemnation Termi-
nation Assembly. When leasehold estates
in land, or other similar limited es-
tates or terms for years, acquired or in
the process of acquisition, have been
determined surplus a prompt report
will be made to DAEN–REM containing
the following items of information as
appropriate and necessary to a full un-
derstanding of the proposed disposition
action:

(1) Name of project and using service.
(2) Style and civil number of the con-

demnation proceedings in which the
land is involved.

(3) Particular tract or tracts in-
volved.

(4) A citation of the authority pursu-
ant to which the surplus status has
been determined.

(5) Three copies of ENG Form 1440–R,
or 1440A–R and 1440B–R.

(6) The proposed date of vacation of
premises by Government.

(7) The term condemned and rights of
the Government as to extension and
cancellation thereof.

(8) Whether a declaration of taking,
or supplement thereto, has been filed
and the amount of deposit, if any.

(9) Whether an award or order for
payment has been made, and the
amount of the owner’s withdrawal, if
any.

(10) The estimated rental cost
through the end of the term acquired
in the condemnation proceeding.

(11) The estimated fair rental value
of the land for the period of occupancy
by the Government, including time for
restoration.

(12) Recommendation as to the advis-
ability of abandoning the proceeding.

(13) Request for termination of con-
demnation proceeding.

(b) Action by Chief of Engineers.
DAEN–REM will review the termi-
nation assembly and settlement pro-
posal recommended and, if approved,
recommend to the Department of Jus-
tice a basis for settlement at the same
time requesting the Department of
Justice to move for termination or
conclusion of the proceedings.

§ 644.464 Negotiating stipulation
where proposed settlement not ac-
ceptable.

Should the court overrule the motion
for abandonment, or should it appear
that claims for damages will be inter-
posed by the property owner, the re-
sponsible DE and the Department of
Justice representative will negotiate
with the owner for the purpose of ob-
taining his consent to the abandon-
ment of the condemnation action. The
Government will agree to pay the
owner a sum representing the rental
value of the premises for the period of
occupancy by the Government, plus the
cost of restoration as determined under
§§ 644.452 and 644.453. Such estimate will
include the value of personal property,
buildings, crops, and other property
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